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DIGEST 

Prior decision sustaining a protest over the rejection of a 
bid for failure to acknowledge an amendment is affirmed 
where the record does not show that the amendment's 
substantial reduction in the annual estimated production 
quantity was material so that the failure to acknowledge the 
amendment was prejudicial to other bidders, 

DECISION 

Microform, Inc., and the Government Printing Office (GPO) 
request reconsideration of our decision in Automated 
Datatron, Inc., B-231411, Aug. 1 1 ,  1988, 88-2 CPD 11 137. 
That decision involved Automated Datatron, Inc.'s (ADI's) 
protest of GPO's rejection of its low bid under invitation 
for bids (IFB) No. B456-S. The solicitation was for 
duplicating government-furnished microfiche sets, collating, 
packaging and distribution; each of the items was separately 
priced. We affirm our prior decision but modify our 
recommendation for corrective action, 

GPO rejected ADI's bid as nonresponsive because of the 
firm's failure to acknowledge amendment No. 1 to the IFB, 
which lowered the estimated quantity of microfiche to be 
produced by 25 percent. ADI's protest was sustained 
because we believed that the amendment imposed no additional 
obligations on the bidder other than those stated in the 
original invitation, and there was no evidence to show that 
the amendment would have had any impact on the firm's bid 
price. See Automated Datatron, Inc., B-231411, supra. 
The requests for reconsideration claim that our decision 
w a s  based on errors of fact and law. Among other things, 
GPO claims that we were incorrect because our decision is 
based on the grounds that IFB No. B456-S was for an 
indefinite quantity contract rather than a requirements 
contract , 

- 



W h i l e  w e  agree t h a t  t h e  s o l i c i t a t i o n  was f o r  a r e q u i r e m e n t s  
c o n t r a c t ,  our e a r l i e r  d e c i s i o n  was n o t  based  on t h e  assump- 
t i o n  t h a t  t h e  I F B  c a l l e d  f o r  an  i n d e f i n i t e  q u a n t i t y  
c o n t r a c t .  The d e c i s i o n  was based  on i n f o r m a t i o n  c o n t a i n e d  
i n  t h e  s o l i c i t a t i o n  i n  t h e  form o f  an e s t i m a t e d  r a n g e  of 
weekly o r d e r  l e v e l s ,  which t a k e n  t o g e t h e r  w i t h  a t o t a l  
a b s e n c e  of e v i d e n c e  on t h e  r e c o r d  t h a t  t h e  r e d u c t i o n  i n  
e s t i m a t e d  q u a n t i t i e s  would have  had more t h a n  a t r i v i a l  
e f f e c t  on b i d  prices, l e d  u s  t o  c o n c l u d e  t h a t  t h e  f a i l u r e  t o  
acknowledge  t h e  amendment c o u l d  be waived.  Automated 
D a t a t r o n ,  I n c . ,  8 - 2 3 1 4 1 1 ,  supra. 

The s o l i c i t a t i o n  as o r i g i n a l l y  i s s u e d  c o n t a i n e d  a t o t a l  
e s t i m a t e d  q u a n t i t y  o f  4 8 , 0 0 0 , 0 0 0  m i c r o f i c h e  f o r  t h e  48-week 
p e r i o d  o f  t h e  c o n t r a c t .  Amendment N o .  1 r e d u c e d  t h e  t o t a l  
e s t i m a t e d  q u a n t i t y  t o  3 6 , 0 0 0 , 0 0 0 .  I t  is GPO's p o s i t i o n  t h a t  
t h e  change  i n  t h e  e s t i m a t e d  q u a n t i t y  f rom 4 8  t o  3 6  m i l l i o n  
m u s t  be  r e g a r d e d  as ma te r i a l .  Moreover ,  Microform i n s i s t s  
t h a t  t h e  a n n u a l  q u a n t i t y  estimate is  t h e  most i m p o r t a n t  p a r t  
o f  t h e  s o l i c i t a t i o n .  

We p o i n t  o u t  t h a t  t h e  estimates i n  a r e q u i r e m e n t s  c o n t r a c t  
d o  n o t  b i n d  t h e  gove rnmen t  t o  p l a c e  o r d e r s  f o r  any  q u a n t i t y  
o f  mater ia l s .  The o n l y  o b l i g a t i o n  on  t h e  p a r t  of  t h e  
government  unde r  t h e  r e s u l t i n g  c o n t r a c t  is  t o  p u r c h a s e  a l l  
o f  t h e  items i n  t h e  c o n t r a c t  which t h e  u s i n g  a c t i v i t y  
r e q u i r e s .  Thus t h e  basic terms and c o n d i t i o n s  o f  t h e  
s o l i c i t a t i o n  were n o t  changed  a s  a r e s u l t  o f  t h e  r e v i s e d  
es t imate .  

The  i s s u e  h e r e ,  t h e n ,  is w h e t h e r  o the r  b i d d e r s  were 
p r e j u d i c e d  as  a resu l t  of ADI's f a i l u r e  t o  acknowledge  t h e  
amendment. S e e  N a t i v e  P l a n t s ,  I n c . ,  8 - 1 9 5 4 8 1 ,  J a n .  1 1 ,  
1 9 8 0 ,  80-1 C P D (  3 5 . 1 /  Our h o l d i n g  i n  G i b r a l t a r  
I n d u s t r i e s ,  B-218537.3, J u l y  3 ,  1 9 8 5 ,  85-2 CPD 11 2 4 ,  is 
r e l e v a n t  i n  t h i s  respect. The s o l i c i t a t i o n  i n  G i b r a l t a r  
I n d u s t r i e s  a l l o w e d  t h e  b idders  t o  b i d  on  any  p a r t  of t h e  
q u a n t i t y  e s t i m a t e d  u p  t o  t h e  maximum q u a n t i t y  o f  
f r a g m e n t a t i o n  v e s t s  e x p e c t e d  t o  be o r d e r e d  and b i d d e r s  were 
warned t h a t  t h e  gove rnmen t  m i g h t  award a lesser  q u a n t i t y  
t h a n  t h a t  a d v e r t i s e d  or b i d  upon. The amendment r e d u c e d  t h e  
estimated maximum q u a n t i t y  o f  v e s t s  from 2 7 0 , 0 0 0  t o  1 0 0 , 0 0 0 .  
S i n c e  t h e  b i d d e r  t h a t  f a i l e d  t o  acknowledge  t h e  amendment 
b i d  on  a r a n g e  of  3 3 , 0 0 0  t o  2 7 0 , 0 0 0 ,  w e  found t h e  f a i l u r e  t o  
acknowledge  t h e  amendment t o  b e  p r o p e r l y  waived ,  s i n c e  t h e  

1 /  Based on  o u r  a n a l y s i s  of t h e  f a c t s  t h e  N a t i v e  P l a n t s  
r e c i s i o n  c o n c l u d e d  t h a t  t h e  r e d u c t i o n  i n  q u a n t i t y  was 
mater ia l  and f a i l u r e  t o  acknowledge  t h e  amendment was 
p r e j u d i c i a l  t o  o t h e r  b i d d e r s .  

B - 2 3 1 4 1 1 . 2 ;  8 - 2 3 1 4 1 1 . 3  2 



r e d u c t i o n  i n  t h e  maximum e s t i m a t e d  q u a n t i t y  imposed n o  
a d d i t i o n a l  l e g a l  o b l i g a t i o n  on t h e  b i d d e r .  T h e  GPO 
s o l i c i t a t i o n ,  o n  t h e  o the r  hand,  d i d  n o t  g i v e  b i d d e r s  t h e  
o p t i o n  o f  b i d d i n g  on o n l y  a p o r t i o n  of t h e  t o t a l  a n n u a l  
e s t i m a t e d  q u a n t i t i e s  r e q u i r e d .  T h u s ,  b i d s  were t o  b e  based  
on t h e  t o t a l  e s t i m a t e d  a n n u a l  n e e d s  of  t h e  government ,  and 
n o t  on a p o r t i o n  o f  them.  N e v e r t h e l e s s ,  t h e  p r i n c i p l e  f o r  
w h i c h  G i b r a l t a r  s t a n d s - - t h a t  t h e  b i d d e r s  a l r e a d y  have  t a k e n  
i n t o  a c c o u n t  t h e  economies  o f  scale a p p l i c a b l e  t o  t h e  
p r o d u c t i o n  r e q u i r e m e n t s - - i s  t h e  same f o r  b o t h  cases .  

F i n a l l y  GPO h a s  a d v i s e d  u s  t h a t  t h e  es t imate  c o n t a i n e d  i n  
t h e  amendment was s e r i o u s l y  i n  error ;  t h a t  i n  f a c t  t h e  
a c t u a l  n e e d s  of  t h e  government  would be f o r  no more t h a n  
6 . 4 8  m i l l i o n  m i c r o f i c h e  r a t h e r  t h a n  t h e  36 m i l l i o n  es t imate  
c o n t a i n e d  i n  t h e  amendment and t h e  48 m i l l i o n  c o n t a i n e d  i n  
t h e  o r i g i n a l  s o l i c i t a t i o n .  For t h a t  r e a s o n ,  t h e  c o n t r a c t  
o r i g i n a l l y  awarded was t e r m i n a t e d  f o r  t h e  c o n v e n i e n c e  of t h e  
government  and t h e  r e q u i r e m e n t  w i l l  be r e a d v e r t i s e d .  In 
view o f  t h i s  a d v i c e  w e  a g r e e  t h a t  t h e  requirement s h o u l d  be 
r e a d v e r t i s e d .  O u r  o r i g i n a l  recommendat ion t h a t  award be  
made t o  A D 1  i s  m o d i f i e d .  W e  now f i n d  A D 1  e n t i t l e d  t o  b e  
p a i d  i t s  b i d  p r e p a r a t i o n  cos ts  and i ts  cos ts  o f  f i l i n g  and  
p u r s u i n g  t h e  p r o t e s t  i n  l i e u  of our o r i g i n a l  recommendation. 
AD1 s h o u l d  s u b m i t  i t s  claim d i r e c t l y  t o  GPO. 

The d e c i s i o n  is  a f f i r m e d .  

C omp t ro 1 f/e r ‘Gene r a 1 
o f  t h e  U n i t e d  S t a t e s  P 
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